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questions presented 


In the opinion of appellees the questions presented are: 

Whether a mandatory injunction should be issued to com¬ 
pel appellant’s release on parole from a federal peniten¬ 
tiary, when by statute determination whether eligible fed¬ 
eral prisoners shall be released on parole is committed to 
the absolute discretion of the federal parole board and that 
board in the exercise of such discretion has twice denied 
appellant’s application for parole. 

Whether appellant’s remedy for seeking release from a 
federal penitentiary in Kansas is a habeas corpus proceed¬ 
ing in that jurisdiction for which an action for a mandatory 
injunction in this jurisdiction should not be allowed as a 
substitute. 
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No. 11,040 

Robert W. Losieau, appellant 
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I 

Walter A. Hunter, Warden, United States Penitentiary, 
Leavenworth, Kansas, and J. Howard McGrath, Attor¬ 
ney General of the United States, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

On January 26,1951, Robert W. Losieau, then and now a 
prisoner in the United States Penitentiary at Leavenworth, 
Kansas, filed a petition for a writ of mandamus in tljie Dis¬ 
trict Court. He named as respondents the Warden of the 
penitentiary, the Attorney General of the United States, 
and the United States Parole Board. He prayed that the 
respondents be ordered to perform their statutory duties 
and release him on parole “as required by the said statute”. 
In the petition he alleged that, afer having served one-third 
of a five year sentence, he became eligible for parole on 
May 15,1950; that he then applied for parole and was given 
an interview lasting not more than two minutes by a mem¬ 
ber of the parole board; and that shortly thereafterjhe re- 
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ceived a notice stating merely that his application for parole 
had been denied. In the petition he farther alleged that, 
after having served one-half of his sentence, he again ap¬ 
plied for parole, and, after another interview with a mem¬ 
ber of the parole board lasting not more than two minntes, 
he received another similar notice that his application for 
parole had been denied. In the petition he expressed the 
conclusion that he is eligible for parole and that under the 
circumstances the parole board must release him. 

The Government filed a motion to dismiss the petition for 
failure to state a cause of action upon which relief could be 
granted. The petitioner filed an answer. After argument 
the District Court entered an order dismissing the petition. 
This is an appeal from that order. 

STATUTES INVOLVED 

Section 4202 of Title 18, United States Code, provides: 

A Federal prisoner, other than a juvenile delinquent, 
wherever confined and serving a definite term or terms 
of over one year, whose record shows that he has ob¬ 
served the rules of the institution in which he is con¬ 
fined, may be released on parole after serving one-third 
of such term or terms or after serving fifteen years of 
a life sentence. 

Section 4203 of Title 18, United States Code, provides: 

(a) If it appears to the Board of Parole from a re¬ 
port by the proper institutional officers or upon appli¬ 
cation by a prisoner eligible for release on parole, that 
there is a reasonable probability that such prisoner will 
live and remain at liberty without violating the laws, 
and if in the opinion of the Board such release is not 
incompatible with the welfare of society, the Board may 
in its discretion authorize the release of such prisoner 
on parole. 

Such parolee shall be allowed in the discretion of the 
Board, to return to his home, or to go elsewhere, upon 
such terms and conditions, including personal reports 
from such paroled person, as the Board shall prescribe, 
and to remain, while on parole, in the legal custody 
and under the control of the Attorney General, until 
the expiration of the maximum term or terms for which 
he was sentenced. 
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Each order of the parole shall fix the limits,of the 
parolee’s residence which may be changed in tne dis¬ 
cretion of the Board. 

(b) The parole of any prisoner sentenced before 
June 29,1932, shall be for the remainder of the term or 
terms specified in his sentence, less good time allow¬ 
ances provided by law. 

SUMMARY OP ARGUMENT 

While a mandatory injunction may be issued to compel 
the exercise of discretion in making a determination, it 
will not be issued to direct what determination stall be 
reached in the exercise of that discretion. Appellant’s peti¬ 
tion for a writ of mandamus was properly denied, therefore, 
since he seeks to compel the federal parole board to release 
him on parole. Determination whether eligible federal 
prisoners shall be released on parole is by statute committed 
to the absolute discretion of the federal parole board and in 
the exercise of that discretion the board has twice denied 
appellant’s applications for parole. 

Assuming, arguendo, that appellant has some basis for 
his contention that he is entitled to be released front a fed¬ 
eral penitentiary in Kansas, it would seem that his remedy 
would be a habeas corpus proceeding in Kansas. Under the 
circumstances, an action for a mandatory injunction in this 
jurisdiction should not be allowed to be substituted so as 
to give jurisdiction to a district court other than the one in 
which appellant is confined or restrained. 
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ARGUMENT 

The District Court Correctly Refused to Issue a Mandatory 
Injunction to Compel Appellant’s Release on Parole from a 
Federal Penitentiary 

I 

Determination Whether Eligible Federal Prisoner Shall Be 
Released on Parole is Committed by Statute to the Abso¬ 
lute Discretion of the Federal Parole Board. The Board 
Has Properly Exercised that Discretion in Refusing so to 
Release Appellant. 

It must be borne in mind that the relief requested in 
appellant’s petition for a writ of mandamus is a mandatory- 
injunction requiring the federal parole board to comply 
with what appellant considers its statutory duty by releas¬ 
ing him on parole. It should also be noted that the petition 
alleges that appellant has twice applied for parole and that 
each application has been denied. It is, of course, funda¬ 
mental that while a mandatory injunction may be issued to 
compel the exercise of discretion in making a determination, 
it cannot be employed to direct what determination shall be 
reached in the exercise of that discretion. Edgerton v. 
Kingsland , 83 TT.S. App. D.C. 8, 10, 168 F. 2d 128; Thomas 
v. Vincent , 80 U.S. App. D.C. 346,153 F. 2d 636. 1 

By the terms of Sections 4202 and 4203 of Title 18, United 
States Code, determination whether eligible federal pris¬ 
oners shall be released on parole is committed to the abso¬ 
lute discretion of the federal parole board. In this respect, 
but for the role of the Attorney General, these provisions 
are the same as their statutory predecessors. Reviser’s 
Notes, 18 U.S.C. 4202, 4203. Sections 4202 and 4203 of 
Title 18, United States Code, provide: 

A Federal prisoner, other than a juvenile delinquent, 
wherever confined and serving a definite terra or terms 


1 This would seem to be but another way of stating the well 
recognized rule that mandamus will not lie to compel performance 
of a discretionary act. United States ex rel. Chicago Great Western 
Ry. Co. v. Interstate Commerce Commission, 294 U.S. 50,60 (1935); 
Riverside Oil Co. v. Hitchcock, 190 U.S. 316, 325; United States 
ex rel. Roughton v. Ickes, 69 App. D.C. 324, 328, 329. 
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of over one year, whose record shows that he has ob¬ 
served the rules of the institution in which he is con¬ 
fined, may be released on parole after serving one-third 
of such term or terms or after serving fifteen years of 
a life sentence. (Emphasis added.) 

(a) If it appears to the Board of Parole from a re¬ 
port by the proper institutional officers or upon applica¬ 
tion by a prisoner eligible for release on parole), that 
there is a reasonable probability that such prisoner 
will live and remain at liberty without violating the 
laws, and if in the opinion of the Board such release is 
not incompatible with the welfare of society, the Board 
may m its discretion authorize the release of suclji pris¬ 
oner on parole. 

Such parolee shall be allowed in the discretion of the 
Board, to return to his home or to go elsewhere, upon 
such terms and conditions, including personal reports 
from such paroled person, as the Board shall prescribe, 
and to remain, while on parole, in the legal custody and 
under the control of the Attorney General, un|il the 
expiration of the maximum term or terms for which he 
was sentenced. 

Each order of parole shall fix the limits of the pa¬ 
rolee^ residence which may be changed in the discre¬ 
tion of the Board. 

(b) The parole of any prisoner sentenced before 
June 29,1932, shall be for the remainder of the term or 
terms specified in his sentence, less good time allow¬ 
ances provided by law. (Emphasis added.) 


The courts with unanimity have held that such plain! statu¬ 
tory language means what it says—and that accordingly, 
determination whether eligible federal prisoners shall be 
released on parole is wholly discretionary with the federal 
parole board. Hiatt v. Campagna, (C.A. Ga.), 178 F. 2d 42, 
45 (C.A. 5); United States ex rel Bongiorno v. Rag§n, 146 
F. 2d 347 (C.A. 6); Hauck v. Hiatt, 141 F. 2d 812; Dplan v. 
Swope, 138 F. 2d 301; United States ex rel . Anderson v. 
Anderson, 76 F. 2d 375; Goldsmith v. Aderholt, 44 F. j^d 166, 
cert, denied 282 U.S. 901; Redman v. Duehay, 246 F. ?d 283; 
cf. Story v. Rives, 68 App. D.C. 325, 97 F. 2d 182,186, cert, 
denied 305 U.S. 595. 


i 
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Since the federal parole board in the proper 2 exercise of 
its discretion has refused to release appellant on parole, it 
necessarily follows that mandamus will not lie “to direct 
the retraction or reversal of action already taken in the 
exercise ,, of such discretion. Edgerton v. Kingsland, 
supra. 

n 

Appellant Attempts to Substitute for a Habeas Corpus Pro¬ 
ceeding an Action for a Mandatory Injunction So As to 
Give Jurisdiction to a Federal District Court Other Than 
That in Which He Is Confined or Restrained. 

Appellant seeks relief from a federal penitentiary in 
Kansas on the basis of his contention that the federal parole 
board has no authority to refuse to order his release on 
parole. His remedy, if any, under such circumstances would 
seem to be by way of a habeas corpus proceeding. In 
Kaminer v. Clark, 85 U.S. App. D.C. 205, 177 F. 2d 51, 
cert, denied 338 U.S. 873, this Court has held that an act for 
a declaratory judgment cannot be substituted for a habeas 
corpus proceeding so as to give jurisdiction to a federal 
district court other than that in which the petitioner is con¬ 
fined or restrained. It would seem that the same principle 
should apply with respect to a petition for a writ of man¬ 
damus. It appears, therefore, that appellant’s petition was 
properly denied for the further reason that his remedy, if 
any, would be a habeas corpus proceeding in Kansas. 


2 No allegations of fact showing an improper exercise or abuse 
of discretion are contained in appellant’s petition. See Armbruster 
v. Mellon, 50 App. D.C. 196, 41 F. 2d 430. 

In his brief appellant urges that the Administrative Procedure 
Act should apply to determinations of the federal parole board. 
By its terms, however, 5 U.S.C. 1004, that Act applies only to cases 
of adjudication required by statute to be determined on the record 
after opportunity for an agency hearing. There is no such statutory 
requirement with respect to determinations of the federal parole 
board, nor is any constitutional question involved, since it is well 
settled that parole is a matter of grace. See Hiatt v. Compagna, 
supra. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 

Geobge Mobbis Fay, 

United States Attorney. 
William R. Glendon, 

Joseph M. Howabd, 

Mabtin J. McNamaba, Jb., ! 
Assistant United States Attorneys, 
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